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Sherman Act (15 U.S.C. § 1, § 2) 

üSection 1: Prohibits 

agreements that 

ñunreasonablyò restrain 

competition 

üSection 2: Prohibits 

monopolization, attempted 

monopolization, and 

conspiracy to monopolize 

by unlawful, predatory, or 

exclusionary conduct 

üEnforced by DOJ, FTC and 

private plaintiffs 

 



Some Pricing Conduct Is ñPer Seò 
Illegal 

ü Conduct that almost always 

raises prices for consumers 

and has little or no 

redeeming procompetitive 

benefit (e.g., horizontal price 

fixing and bid rigging) is per 

se illegal 

 

ü Alleged justifications or 

reasonableness are 

irrelevant 
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Other Conduct is Assessed Under 
the Fact-Intensive Rule of Reason 

üñUnder this rule, the factfinder weighs all of the 

circumstances of a case in deciding whether a restrictive 

practice should be prohibited as imposing an 

unreasonable restraint on competition.ò   

üAppropriate factors to take into account include ñspecific 

information about the relevant businessò and ñthe 

restraint's history, nature, and effect.ò  

üWhether the businesses involved have market power is a 

further, significant consideration.  

Leegin Products, Inc. v. PSKS, Inc. (U.S. 2007)  
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Market Power 

üThe power to control prices,  

restrict output, or exclude competition 

üWhat is the relevant market? 

üProduct and geographic dimensions 

üInterchangeability of use of products 

üPhysical territories where actual and potential producers are 

located and customers can reasonably use 

üWhat is evidence of market power? 

ü Market share 

ü Barriers to entry 

ü Market structure and performance 

ü Regulation  
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State Antitrust and  
Trade Regulation Laws 

ü Equally or more restrictive than federal law 

ü Focus is on harm to consumers  

ü State AGs may investigate and obtain civil fines, 

injunctions, consent decrees, costs and, in some 

states, criminal sanctions 

üMany state UDTP laws create private rights of action 

based on violations of the FTC Act 

ü Industry-specific and franchise/dealership laws may 

also constrain suppliersô pricing conduct 
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A Short History of Resale Price 
Maintenance (RPM) 

üRPM is a vertical agreement between a supplier and 

a reseller as to the price the reseller may charge its 

customers 

üFrom 1911 to 1997, all RPM was per se illegal. Dr. 

Miles Medical Co. v. John D. Park & Sons Co. (U.S. 

1911); Albrecht v. Herald (U.S. 1968)  

üMaximum RPM held subject to rule of reason in State 

Oil Co. v. Khan (U.S. 1997) (unanimous) 

üMinimum RPM held subject to rule of reason in 

Leegin Products, Inc. v. PSKS, Inc. (U.S. 2007) (5-4) 
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Relevant Market Definition Proves 
Fatal to Post-Leegin Claims 
ü PSKS, Inc. v. Leegin Creative Leather Products, Inc., 2009 WL 

938561 (E.D. Tex. Apr 06, 2009) (rejecting plaintiffôs market 

definition of ñwholesale sale of brand-name womenôs accessories to 

independent retailersò), affôd, 615 F.3d 412 (5th Cir. 2010), cert. 

denied, U.S., No. 10-635 (Feb. 22, 2011)  

ü Spahr v. Leegin Creative Leather Products, Inc., 2008 WL 

3914461 (E.D. Tenn. 2008) (dismissing retailerôs complaint for failure 

to adequately define relevant market or plead anticompetitive 

effects), appeal dismissed, No. 08-6165 (6th Cir. Nov. 20, 2008)  

ü Jacobs v. Tempur-Pedic Intôl, Inc., 2007 WL 4373980 (N.D. Ga. 

Dec. 11, 2007) (rejecting allegation that relevant market could be 

limited to ñvisco-elastic foam mattressesò), affôd, 626 F.3d 1327 (11th 

Cir. 2010)  
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RPM and the States 

ü In response to OôBrien v. Leegin Creative  

Leather Prods., 277 P.3d 1062 (Kan. 2012) 

(holding that RPM was per se illegal under  

the Act), SB 124, eff. April 18, 2013,  

amended the Kansas Restraint on Trade Act 

to make RPM subject to rule of reason 

 

üNew York v. Tempur-Pedic (N.Y. App. Div. 2012)  On appeal, affirming 

rejection of state AGôs challenge to mattress manufacturerôs MAP program and 

unilateral no-discount policy, ruling there was no RPM agreement and state 

statute made any such agreement ñunenforceable,ò but not illegal 

 

üCalifornia v. DermaQuest Inc. (Cal. Sup. Ct. Feb. 23, 2010) and California v. 

Bioelements, Inc. (Cal. Sup. Ct. Jan. 11, 2011)  Invoking the Cartwright Act, 

AG accused ñcosmeceuticalò companies of entering into per se illegal RPM 

contracts with online retailers 

 

üMaryland 2009 legislation made minimum RPM per se illegal 
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Before There Was Leegin,  
There Was Colgate 

ñIn the absence of any purpose to create or maintain a 

monopoly, the act does not restrict the long recognized 

right of trader or manufacturer ... freely to exercise his 

own independent discretion as to parties with whom he 

will deal. And, of course, he may announce in advance 

the circumstances under which he will refuse to sell.ò 
                                       

                                                       -U.S. v. Colgate & Co. (U.S. 1919) 
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Colgate Policy Fundamentals 

üOK to announce suggested resale 

prices and intention not to sell to those 

who choose to break price or sell to 

other resellers who break price 

üOK to urge resellers to comply with the 

policy, preferably through periodic, 

uniform written reminders to all resellers  

üOK to unilaterally monitor compliance 

with the policy, notify resellers of 

violations, and terminate noncompliant 

resellers 
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Minimum Advertised Price (MAP) 
Restraints 

üAs long as retailers remain free to sell below MSRP, 

MAP agreements are vertical nonprice restraints  

üA MAP policy or agreement can be enforced by 

withholding promotional support, coop ad funds for 

non-complying ads, termination, or by other means  

üMAP policies and agreements can pose antitrust 

risks where they facilitate horizontal collusion to 

effectively reduce or eliminate price competition in a 

relevant market 
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Online Resellers Sue, Get Mixed 
Results 

üDarush v. Revision, L.P., et al. (C.D. Cal. 2013) (upholding online 

retailerôs complaint alleging per se illegal RPM in violation of 

California law, where supplier allegedly coerced compliance with 

ñsuggestedò resale price program and colluded with plaintiffôs online 

competitors to terminate non-complying retailers) 

üCampbell v. Austin Air Systems (W.D.N.Y. 2005) (granting 

summary judgment because unilateral termination of Internet retailer 

based on violation of unilateral Internet MAP policy did not violate 

Sherman Act) 

üWorldHomeCenter.com cases (dismissing claims under federal and 

New York law that various suppliersô MAP policies amounted to per 

se illegal setting of online retailerôs selling price) 
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RPM/MAP Counseling Suggestions 

üIdentify client objectives (i.e., why the desire to influence 

selling prices or advertised prices) and alternatives ways to 

achieve those objectives 

üAnalyze risk of challenge in anti-Leegin states (e.g., CA) 

üDocument credible procompetitive rationales 

üDocument unilateral adoption of policy; stay on the 

unilateral side of the line in communicating with resellers 

about the policy 

üReject reseller entreaties to discuss other resellersô prices  

üReiterate intent to make unilateral decisions regarding 

policy terms and enforcement 
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Situations to Avoid, Online or 
Offline 

üRelevant market controlled by a few suppliers, where all 

implement MAP, high risk of actual or suspected collusion 

üRetailers collectively demand that supplier implement RPM 

and/or MAP programs to avoid price competition and prop 

up prices 

üSupplier agrees to complaining retailersô demands to 

boycott or terminate a discounter, as opposed to taking 

unilateral action in supplierôs own interest after receiving 

complaints 

üRPM or MAP policy is imposed or enforced coercively, in 

bad faith, or in violation of contract or state law 
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Price Discrimination & the 
Robinson-Patman Act (15 U.S.C. § 13) 

üPrice discrimination that tends 

to lessen competition  

üDiscriminatory promotional 

allowances and services 

provided in connection with 

resale 

üInducement of unlawful price 

discrimination  

üFalse brokerage payments to 

buyer or buyerôs agent 

üPredatory pricing (overlapping 

with Sherman Act, § 2) 
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A price 

difference, sales 

by the same 

seller 

to different, 

competing 

buyers 

of commodity 

goods 

of like grade  

and quality, 

which may 

lessen 

competition 

and for which 

there is no 

defense 

Price Discrimination Elements 

in 

contemporaneous 
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Statutory defenses 

üMeeting competition: seller may meet 

but not beat competitor offer on a 

customer-specific or market area basis 

(but do not verify directly with 

competitor). 

ü Cost justification: price difference must 

correspond to actual difference in cost of 

making sales to favored buyer. 

ü Changing market or marketability: 

actual or imminent deterioration of 

perishable goods, obsolescence, 

distress sales under court process, or 

bona fide going-out-of-business sales. 

Price Discrimination Defenses 
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Judicial defenses 

ü Practical availability: no 

actionable claim if buyers were 

informed of and could feasibly 

qualify for favorable price. 

ü Functional discounts: permits 

charging different prices to 

buyers at different levels of the 

distribution chain, or where 

discount reasonably relates to 

the value of services provided by 

the buyer.  

Price Discrimination Defenses 

http://www.ftc.gov/bc/docs/16cfr240.shtm. Claims
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Practical Availability 

ü If lower price is in fact 

available to all 

purchasers, there is no 

violation 

ü Sellers have a duty to 

inform competing 

customers of the 

availability of discounts  

ü Sellers must use 

objective criteria in 

qualifying purchasers to 

receive a discount 
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Discriminatory Resale Support 

ü RPA prohibits discriminatory provision of payments, 

services and facilities to resellers ñin connection withò the 

resale of the sellerôs product. 15 U.S.C. § 13(d), § 13(e) 

ü Newly revised but essentially unchanged FTC Guides for 

Advertising Allowances and Other Merchandising Payments 

and Services (2014),16 C.F.R., Part 240 

ü Practical availability negates discrimination. 

ü Different forms of promotional support must be provided to 

different resellers on a proportionally equal basis. 
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2014 Fred Meyer Guide Revisions 

üBrick-and-mortar stores and Internet retailers may be competing 

customers entitled to proportionally equal promotional allowances and 

services: common sense and  good  faith will be relevant in assaying 

efforts to proportionalize promotional allowances and services across 

different sales formatsò 

üSpecial packaging or package sizes are ñpromotional services and 

facilitiesò only insofar as they primarily promote a productôs resale. 

üGiving or knowingly inducing or receiving proportionally unequal 

promotional allowances may violate §§  2(a) and 2(f), respectively, 

ñwhere no promotional services are performed in return for the 

payments, or where the payments are not reasonably related to the 

customerôs cost of providing the promotional services.ò 

üwww.ftc.gov September 24, 2014 Press Release 

http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-

guides-advertising-allowances-other-merchandising 

http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
http://www.ftc.gov/policy/federal-register-notices/16-cfr-part-240-guides-advertising-allowances-other-merchandising
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RPA Counseling Suggestions 

üAssess whether discounts or other 

favorable price terms are practically 

available to all competing buyers. 

üCheck for at least two actual sales to 

competing purchasers. 

üDocument the basis of any ñmeeting 

competitionò discounts in writing; meet, 

donôt beat a competitive offer and do not 

contact competitor to verify offer. 

üMake sure differences in credit terms, 

shipping charges, and other price 

elements are independently justified. 

 

PREVENTION 

1 oz. 
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Predatory Pricing & Bundling 

ñLow prices benefit consumers regardless of how 

those prices are set, and so long as they are above 

predatory levels, they do not threaten competition.ò  
 

Atlantic Richfield Co. v. USA Petroleum Co. (U.S. 1990)  


